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on the other hand, should such excessive rigor be exercised that 
the ends of justice will probably be defeated. 

Leave is given to file the petition, and other questions are 
reserved until the coming in of affidavits ; and in the mean time 
let further proceedings under the order of the District Court be 
suspended. 



United States Circuit Court. Southern District of Ohio. 

WILLIAM II. LANGLEY v. LEMUEL PERRY. 

The Circuit Court under the 2d section of the Bankrupt Act has jurisdic- 
tion to revise the rulings and judgment of the District Court in proceedings in bank- 
ruptcy upon bill filed. 

A general assignment of all a debtor's property for the benefit of his creditors, 
is not necessarily a conveyance with intent to delay, defraud, or hinder creditors. 

And where such an assignment is made with intent to secure an equal distribution 
of all the debtor's property among all his creditors, it is not necessarily a con- 
veyance of property with intent to defeat or delay the operation of the Bankrupt 
Act. 

To make such an assignment an act of bankruptcy, it must be made with intent 
to delay, defraud, or hinder creditors within the meaning of the statute of 13 
Elizabeth, or with intent to defeat or delay the operation of the Bankrupt Act. 

This was a bill in equity, filed by Langley against Perry, to 
revise and reverse an adjudication of bankruptcy, by the District 
Court, on the petition of Perry against Langley. The bill set 
out the proceedings in the District Court. At the hearing it was 
agreed by counsel, with the assent of the court, that the com- 
plainant should amend his bill by making copies of all the pro- 
ceedings in the Distriot Court, including a bill of exceptions 
embodying all the testimony, &c, part of the bill, to the end that 
the whole case of Perry v. Langley, in the District Court, from 
the filing of the petition, should be before the Circuit Court ; and 
thereupon the bill was so amended. The defendant, Perry, 
demurred. 

Langley was a resident of Gallia county, Ohio. Among other 
creditors, he owed Perry, who brought suit against him, and 
recovered a judgment at a term of the court commencing on May 
27 th 1867. 

On the 25th of May 1867, Langley, being insolvent, made a 
general assignment of all his property, in trust for all his ere- 
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ditors. The assignees accepted the trust, and, on the 25th of May 
1867, filed the deed in the Probate Court of Gallia county, under 
the statutes of Ohio, and proceeded to administer the trust. 

On the 17th of July 1867, Perry filed a petition against Lang- 
ley in the District Court, setting forth the assignment, and claim- 
ing that it was made with intent to hinder and delay him in the 
collection of his debt ; and also with intent, by such disposition, 
to defeat and delay the operation of the Bankrupt Act, and was, 
therefore, an act of bankruptcy. Langley answered, denying the 
intent charged. Perry proceeded to take testimony, and it is set 
forth in the bill of exceptions. Langley offered no testimony, 
and the case was heard upon the testimony offered by Perry only. 
The District Court held the assignment an act of bankruptcy, and 
declared Langley a bankrupt. The opinion of the judge is 
reported in 7 Am. Law Reg. (N. S.) 429. 

This bill was filed to reverse that judgment. 

C. D. Coffin, for Langley. 
Nash §■ Lincoln, for Perry. 

Swayne, Circuit J., held 1 : — 

1. That the Circuit Court, under the 2d section of the Bank- 
rupt Act, had jurisdiction in this manner to revise and correct 
and reverse the rulings and judgment of the District Court in pro- 
ceedings in bankruptcy. 

2. That where a creditor is about to recover a judgment against 
his debtor in Ohio, and the debtor makes a general assignment of 
all his property, for the benefit of all his creditors, before the 
judgment is rendered, such conveyance is not necessarily a con- 
veyance with intent to delay, defraud, or hinder creditors. 

3. And where such an assignment is made under like circum- 
stances, with intent to secure an equal distribution of all the 
debtor's property among all his creditors, it is not necessarily a 
conveyance of property with intent to defeat or delay the opera- 
tion of the Bankrupt Act. 

4. To make such an assignment an act of bankruptcy, it must 
be made with intent to delay, defraud, or hinder creditors within 

1 The opinion of Justice Swayne was delivered orally ; but we are furnished 
with the above abstract by counsel, and are assured that it is reliable.— Eds. Am. 
Law Keg. 
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the meaning of the statute of 13 Elizabeth, or with intent to 
defeat or delay the operation of the Bankrupt Act. It becomes 
a question of fact. The innocence or guilt of the act depends on 
the mind of him who did it, and it is not a fraud within the mean- 
ing of the Bankrupt Law, unless it was meant to be so. Here 
the proof submitted in the case is clear that the assignment was 
an honest act, and was not intended either to defraud creditors or 
defeat or delay the operation of the Bankrupt Act. 

The demurrer is overruled; judgment of the District 
Court reversed, and the cause remanded to the Dis- 
trict Court. 



In the still later case of Thomas W. 
Farrin v. John Crawford, in the 
same court, Justice Swayne affirmed 
his ruling in the principal case, that an 
assignment for the benefit of creditors 
is not, ipso facto, an act of bankruptcy; 
and that the Circuit Court would review 
the adjudication of the District Court in 
bankruptcy cases on the facts under the 
supervisory power given by the act. In 
this last-mentioned case the Circuit 
Judge reviewed the testimony at some 
length, and while dissenting from the 
conclusion of the district judge that an 
assignment was per se an act of bank- 
ruptcy, held the transaction in this case 
to be such an act, because it was not in 
fact an assignment of all the debtor's 
property. 

These cases, and the foregoing {Matter 
of Alexander, ante, p. 423), are among 
the few in which the supervisory powers 
of the Circuit Courts have been passed 
upon by a judge of the Supreme Court, 
and the liberal construction given to 
section 2, by the Chief Justice and Just- 
ice Swayne, renders this a very exten- 
sive and important jurisdiction to which 
perhaps the attention of the profession 
has not been very much directed. 

In£x parte O'Brien, 6 Int. Rev. Rec. 
182, the decision of the District Court 
that a feme covert trader is within the 



Bankrupt Act, and may be declared a 
bankrupt, was sought to be reviewed on 
appeal. Justice Nelson, of the Supreme 
Court, held that the adjudication could 
not be reviewed on appeal, and his 
language would appear to favor a very 
restricted construction of the power 
granted by section 2 ; but, in connec- 
tion with the foregoing decisions, it may 
be understood as applying only to the 
form in which the case was then pre- 
sented. 

In the Matter of John M. Reed, 2 
Bank. Reg. 2, the Circuit Court for the 
Northern District of Ohio, JJ. Swayne 
and Sherman held that the supervisory 
power was to be exercised by petition 
and not by appeal. 

In Ruddick v. Billings, 2 West. Jur. 
275, Justice Miller, of the Supreme 
Court, expressed great doubt if an adju- 
dication of bankruptcy could be reviewed 
by appeal or writ of error under section 
8, but was clearly of opinion that any 
creditor considering himself aggrieved 
by the discharge of a bankrupt, could 
be heard upon petition under section 2. 

The whole subject of the jurisdiction 
of the Circuit Court in bankruptcy, will 
be found elaborately treated by a very 
distinguished Ohio jurist, in an article 
in our pages, ante vol. 7, N. S. p. 641. 
J. T. M. 



